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STATE OF W SCONSI N ; | N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs FILED

Agai nst Gaar W Steiner, Attorney at Law. MAY 6, 1999

Board of Attorneys Professional Marilyn L. Graves
Clerk of St_Jpreme Court

Responsi bility, Madison, W1

Conpl ai nant
V.

Gaar W Steiner,

Respondent .

ATTORNEY di sci plinary proceedi ng. Attorney’s license

suspended.

11 PER CURIAM W review the recommendation of the
referee that the license of Gaar W Steiner to practice law in
W sconsi n be suspended for 60 days as discipline for professional
m sconduct. That m sconduct consisted of commngling his own
funds in his client trust account, disbursing funds belonging to
other clients with the effect of benefiting two of his clients,
failing to have a safe deposit box in which he held a client’s
funds clearly designated as a client’s account, lending a client
nmoney without witten docunmentation of the terns of the |oan and
w thout advising the client to obtain the advice of independent

counsel and obtaining the <client’s witten consent to the

1
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transaction, and know ngly and fraudulently receiving | egal fees
for bankruptcy work out of the assets of the bankrupt’s estate

Wi thout prior application to and approval of the bankruptcy

court.

12 W determne that the recommended 60-day |icense
suspension, to which the parties had stipulated, 1is the
appropriate discipline to inpose for Attorney Steiner’s

prof essi onal m sconduct considered in this proceeding. A nunber
of circunmstances mtigate the seriousness of that m sconduct and
the degree of discipline it calls for. Mst significant anong
them are that Attorney Steiner’s use of other clients’ funds to
benefit certain clients resulted from inadvertent overdrafts of
Attorney Steiner’s trust accounts caused by his staff’s
arithmetical and posting errors and that his receipt of fees for
bankruptcy work wthout application to and approval of the
bankruptcy court was not deliberate but the result of poor
accounting practices. Nonetheless, the seriousness of Attorney
Steiner’s msconduct warrants the mninmm suspension of his
license to practice |aw

13 This matter initially was submitted to the court on a

stipulation of the parties pursuant to SCR 21.09(3m?' The

! SCR 21.09 provides, in pertinent part: Procedure.
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parties agreed to the facts <concerning Attorney Steiner’s
conduct, the provisions of the Rules of Professional Conduct for
Attorneys the conduct violated, and a 60-day |icense suspension
as discipline for it. W rejected the stipulation and directed
the matter to proceed before a referee. In that proceeding, the
parties submtted a stipulation that differed in only mnor,
nonsubst anti al respects from the stipul ation previ ously
submtted, and after holding a hearing, the referee, Attorney
Charles Herro, nmade findings of fact and conclusions of |aw
identical to those set forth in the stipulation.

14 Wiile a nmenber of large MIwaukee law firm Attorney
Steiner began representing Frank Crivello, a M| waukee real
estate developer, in 1991. In May of that year he established his
own firm with his primary clientele being Frank Crivello, Frank
Crivello’s cousin and business associate, Joseph Crivello, and
numerous Crivello-rel ated business entities. Attorney Steiner had
bot h busi ness and personal relationships with the Crivell os.

15 In the fall of 1992, Frank Crivello was negotiating

with the nortgagee of a commercial property in Mnnesota that one

(3m The board may file with a conplaint a stipulation by
the board and the respondent attorney to the facts, conclusions
of law and discipline to be inposed. The suprene court nmay
consider the conplaint and stipulation wthout appointing a
referee. If the suprene court approves the stipulation, it shal
adopt the stipulated facts and conclusions of |aw and inpose the
stipulated discipline. If the suprenme court rejects the
stipulation, a referee shall be appointed pursuant to sub. (4)
and the matter shall proceed pursuant to SCR chapter 22. A
stipulation that is rejected has no evidentiary value and is
W thout prejudice to the respondent’s defense of the proceeding
or the board’ s prosecution of the conplaint.
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of his entities, Plaza 14, had purchased to resolve problens
concerning the loan for that property and other |oans involving
Plaza 14. The nortgage on the M nnesota property was secured by
rental paynments from the property that exceeded the anount
necessary to anortize the industrial revenue bond by which the
purchase had been financed, and in md-February 1993 Plaza 14
requested and received from the bond trustee sone $107,000 in
excess rents and deposited it in an out-of-state bank account in
Plaza 14’s nane. The nortgagee knew in April of 1993 that the
distribution of excess rents had been nmade, but it took no steps
to obtain themat that tine.

16  When negotiations between Plaza 14 and the nortgagee
began to break down in the early fall of 1993 and it appeared to
Attorney Steiner that litigation was inmnent, he and Frank
Crivello executed a contract for |egal services on Cctober 1,
1993, but dated as of July 14, 1993, by which Plaza 14
transferred $108, 000 — the excess rents plus accrued interest --—
fromthe out-of-state account to Attorney Steiner’s client trust
account .

17 Under the terns of the retainer agreenent, Attorney
Steiner was to receive a flat fee of $50,000 for a legal audit,
ot her specified services, and services previously rendered, and
Plaza 14 was to deposit a retainer of not less than $100,000 in
Attorney Steiner’s trust account by October 31, 1993. The
agreenent provided further that Attorney Steiner had the right of
i mredi ate paynent from those funds for the legal audit, wth any

excess to be held and disbursed as provided in the agreenent
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Not wi t hstanding those ternms, Attorney Steiner did not transfer
$50,000 from the trust account to his business account when he
received the $108,000. He also did not transfer a nonrefundabl e
$25,000 from the $50,000 retainer specified for “standby
availability to perform services and for the performance of
services in addition to the legal audit and review”

18 Wen the retainer agreenent was executed, Attorney
Steiner expected it to provide a defense against any attenpt by
the nortgagee to obtain the $108, 000 of excess rents and to pay
the defense costs expected to be incurred in anticipated disputes
and litigation with the nortgagee. He did not expect or intend to
enforce the ternms of the retainer agreenent against Frank
Crivello or Plaza 14 except to the extent Plaza 14 was unable to
pay fees he actually earned. The parties understood that
Crivello-related entities and individuals would have access to
and could wthdraw those funds from Attorney Steiner’s trust
account as long as Attorney Steiner was guaranteed their return
to the extent necessary to pay the nortgagee, if required, and to
pay his legal fees. In fact, sone of those funds were disbursed
for Crivello-related entities and to pay Attorney Steiner’s fees
for services to entities controlled by Frank Crivello that were
unrel ated to Pl aza 14.

19 The referee concluded that by having the $108, 000
deposited into his «client trust account wunder a retainer
agreenent he had drafted with the intent of protecting funds of
his client froma creditor and by characterizing and claimng the

funds in part as his own, while retaining them in his trust
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account and di sbursing a portion of themto Joseph Crivello or on
behalf of wvarious OCrivello entities as requested, Attorney
Steiner commngled funds in his client trust account and failed
to hold his own funds separate from those of his client, in
violation of SCR 20:1.15(a).?

110 From May 1993 until m d-1995, Attorney Steiner’s trust
account record keeping was done manually by a secretary. After
Attorney Steiner discovered various accounting problens in his
busi ness account in late 1994 and hired an accountant to review
the law firmis records, including the client trust account, it
becane apparent to himthat he had disbursed funds fromhis trust
account on behalf of the Crivellos when there were insufficient
funds bel onging to them on deposit in that account to cover those
di sbursenents. For exanple, he disbursed $7,000 to his law firm
for Crivello legal fees when the trust account balance of funds
bel onging to the Crivellos was just under $3,000. As a result, in
that instance sone $4,000 that had been disbursed in paynent of

his | egal fees belonged to clients other than the Crivell os.

2 At the tinme relevant here, SCR 20:1.15 provided, in
pertinent part: Safekeeping property.

(a) Alawer shall hold in trust, separate fromthe | awer’s
own property, that property of clients or third persons that is
in the lawer’s possession in connection with a representation
Al funds of clients paid to a lawer or law firm shall be
deposited in one or nore identifiable trust accounts as provided
in paragraph (c) mintained in a bank, trust conpany, credit
union or savings and | oan association authorized to do business
and located in Wsconsin, which account shall be clearly
designated as “Cient’s Account” or “Trust Account” or words of
simlar inport, and no funds belonging to the Iawer or law firm
except funds reasonably sufficient to pay account service charges
may be deposited in such an account. :
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11 In addition, the manually mintained Crivello trust
account |edger contained a nunber of accounting errors, as a
result of which the account erroneously appeared to have a
positive balance sufficient to cover alnost all of the Crivello-
related di sbursenments. In 1994 and 1995, at |east 23 paynents of
trust account funds were made on behalf of the Crivellos when
they had insufficient funds on deposit to make those paynents.
Thus, Attorney Steiner disbursed funds belonging to other clients
with a resulting benefit to the Crivellos, and his trust account
was out of trust, even though there was only one occasion when
the total funds in the trust account were insufficient to pay a
check witten on it in disbursenent of a Crivello-related matter.
Following the audit, the trust account was reconciled and
appropriate funds were deposited prior to the initiation of the
Board  of At t or neys Pr of essi onal Responsibility’'s (Board)
investigation into this matter.

112 In early 1994, Joseph Crivello asked Attorney Steiner
to place $45,000 in cash in a safe deposit box to be opened at
Attorney Steiner’s bank, directing him to take $5,000 of that
anount as paynent for legal fees. Attorney Steiner placed the
$40,000 cash in a safe deposit box at his bank, but on
instructions from Joseph Crivello, that box was in Attorney
Steiner’s nanme and was not identified as a depository for the
property of clients.

13 The referee concluded that by disbursing on numnerous
occasions funds belonging to other clients with the effect of

benefiting the Crivellos and by failing to hold the $40,000 in a
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safe deposit box clearly designated as a client’s account or a
trust account, Attorney Steiner failed to hold the property of
clients appropriately, in violation of SCR 20:1.15(a).

14 On Septenber 7, 1993, Attorney Steiner wire transferred
$35,000 from his personal account to his client trust account.
Al nmost all of those funds were used to settle a lawsuit between
Joseph Crivello and another. That transfer constituted a | oan
from Attorney Steiner to Joseph Crivello, nade at his request,
but it was not evidenced by a prom ssory note, and the terns of
the transaction had not been provided to M. Crivello in witing.
Al so, there was no evi dence suggesting that M. Crivello had been
advised to seek the advice of independent counsel in the
transaction, and Attorney Steiner did not obtain his witten
consent to the transaction. The |oan was satisfied, and Joseph
Crivello did not conplain about it. The referee concluded, as the
parties had stipulated, that by lending noney to his client
wthout any witten terns or other docunentation, wthout
advising his client to obtain the advice of independent counsel,
and without obtaining his client’s witten consent, Attorney

Steiner violated SCR 20:1.8(a).?

3 SCR 20:1.8 provides, in pertinent part: Conflict of
interest; prohibited transactions

(a) A lawyer shall not enter into a business transaction
with a client or knowngly acquire an ownership, possessory,
security or other pecuniary interest adverse to a client unless:

(1) the transaction and terns on which the |awer acquires
the interest are fair and reasonable to the client and are fully
di sclosed and transmtted in witing to the client in a manner
whi ch can be reasonably understood by the client;
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15 In late 1993, after the nortgagee of Plaza 14’s
property in Mnnesota had filed a foreclosure action, Attorney
Steiner filed a Chapter 11 bankruptcy petition on behalf of Plaza
14 the day before the scheduled foreclosure sale. In the
attorney’s statenent he filed wunder the bankruptcy rules,
Attorney Steiner stated that he had not received “a retainer
toward legal services rendered or to be rendered in connection
with [the bankruptcy] case” and had not received a “transfer,
assignment or pledge of property from the Debtor.” Wen Plaza
14’s president was questioned under oath in Attorney Steiner’s
presence at a neeting of creditors concerning the corporation’s
assets, liabilities, and expenditures, he answered in the
negati ve when asked if Attorney Steiner had been paid a retainer.
Attorney Steiner wunderstood the attorney’'s statenment and the
creditors’ question to relate specifically to the bankruptcy
representation.

16 During the course of the bankruptcy, Plaza 14 discl osed
on a nonthly basis the accrual of |egal fees earned by Attorney
Steiner in the bankruptcy. By August of 1994 the accrued and
di scl osed fees totaled $17,004. Attorney Steiner subsequently was
charged in federal court with two m sdeneanor counts of know ngly
and fraudulently entering into an agreenent to be paid | egal fees

for bankruptcy work out of the assets of the debtor wthout

(2) the client is given a reasonable opportunity to seek the
advi ce of independent counsel in the transaction; and

(3) the client consents in witing thereto.
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di scl osing those paynents to the bankruptcy court, based on two
undi scl osed paynents to him in August 1994 totaling $11,532.50,
the source of which was stipulated to have been the $108, 000 he
received under the <contract for legal services wth Frank
Crivello and Plaza 14 six nonths prior to the bankruptcy filing.
Attorney Steiner entered into a plea agreenent and pleaded guilty
to both counts and was convicted, placed on three years’
probation, as a condition of which he was given 180 days of hone
confinenment with electronic nmonitoring, and fined $10, 000.

17 The referee concluded, as the parties stipulated, that
by know ngly and fraudulently receiving | egal fees for bankruptcy
work out of the assets of the estate of Plaza 14 w thout prior
application to and approval of the bankruptcy court, Attorney
Steiner conmmtted crimnal acts reflecting adversely on his
honesty, trustworthiness or fitness as a Jlawer in other
respects, in violation of SCR 20:8.4(b).*

118 As discipline for that professional m sconduct, the
referee recommended that Attorney Steiner’s license to practice
| aw be suspended for 60 days -- the discipline to which Attorney
Steiner and the Board had stipul ated throughout this proceedi ng.

In recommendi ng that discipline, the referee explicitly took into

* SCR 20:8.4 provides, in pertinent part: M sconduct

It is professional m sconduct for a | awer to:

(b) commit a crimnal act that reflects adversely on the
| awyer’s honesty, trustworthiness or fitness as a |lawer in other
respects;

10
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account that the fraudulent acts of Attorney Steiner’s clients
carried over to himand that the bankruptcy petition giving rise
to this disciplinary proceeding was dismssed shortly after it
was filed, thereby returning the parties to their fornmer
positions. In addition, the record discloses that the Board
acknowl edged it was wunable to produce clear and satisfactory
evidence to establish that Attorney Steiner’s trust account was
bei ng used to conceal his clients’ assets. Further, when Attorney
Steiner withdrew funds from his trust account in paynment of his
fees, he inadvertently offset sone of them against invoices that
i ncluded services rendered and costs incurred in the bankruptcy
itself. It appeared that Attorney Steiner easily could have
received court approval for paynent of those fees. Mbdreover, he
made no attenpt to conceal the paynent of fees and costs fromthe
bankruptcy court; it was disclosed in the nonthly report he filed
with the court.

119 W adopt the referee’s findings of fact and concl usi ons
of law and determne that the seriousness of Attorney Steiner’s
prof essional m sconduct, mtigated by the circunstances present,
warrants the suspension of his license to practice law for 60
days. In addition, we require Attorney Steiner to pay the costs
of this proceeding.

20 IT IS ORDERED that the license of Gaar W Steiner to
practice law in Wsconsin is suspended for a period of 60 days,
comenci ng June 21, 1999.

21 IT IS FURTHER ORDERED that within 60 days of the date

of this order, Gaar W Steiner pay to the Board of Attorneys

11
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Pr of essi onal Responsibility the <costs of this proceeding,
provided that if the costs are not paid within the tine specified
and absent a showing to this court of his inability to pay the
costs within that tinme, the license of Gaar W Steiner to
practice law in Wsconsin shall remain suspended until further
order of the court.

122 1T IS FURTHER ORDERED t hat Gaar W Steiner conply with
the provisions of SCR 22.26 concerning the duties of a person

whose |icense to practice law in Wsconsin has been suspended.

12






